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JAMESS. DONEGAN,
Plaintiff
V. Docket No. 00-50-P-C

KENNETH S. APFEL,
Commissioner of Social Security,

Defendant
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REPORT AND RECOMMENDED DECISION?

This Socia Security Disability (“SSD”) and Supplemental Security Income (“SSI”) apped
raises the issue of whether substantial evidence supports the commissioner:s determination that the
plaintiff, who alleges inability to work as aresult of back, ankle, seizure and arthritis problems, is
capable of performing the full range of sedentary work. | recommend that the decision of the
commissioner be affirmed.

The plaintiff applied for SSD and SSI benefits on October 18, 1994. Record at 325.
Following adverse decisions initially and on reconsideration, two hearings were held before

administrative law judge Thomas A. Powell, at one of which impartial medical expert William J.

! This action is properly brought under 42 U.S.C. §8 405(g) and 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausgted his administrative remedies. The case is presented as a request for judicial review by this court pursuant to Loca Rule
16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversd of the
commissioner=s decision and to complete and file afact sheet available at the Clerk-s Office. Ora argument was held before meon
October 5, 2000, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their respective positionswith
citations to relevant gatutes, regulations, case authority and page references to the administrative record.



Hall, M.D. appeared and testified. 1d. By decision dated August 25, 1995 the administrative law
judge found that the plaintiff had been disabled effective July 3, 1994 based on Dr. Hall’ stestimony
that the plaintiff had a condition meeting Listing 1.03 of Appendix 1 to Subpart P, 20 C.F.R. § 404
(“Listings’).? Id. at 328-29. The plaintiff appealed to the Appeals Council, apparently on the ground
of error in the determination of onset date, although he delineated no ground in hisrequest for review.
Id. at 335-38; Plaintiff’ sltemized Statement of Specific Errors (* Statement of Errors’) (Docket No. 5)
a 2.

By decision dated February 27, 1997 the Appeals Council vacated the administrative law
judge sdecision in its entirety and remanded the case for de novo review, noting inter alia that “the
record did not contain sufficient clinical findings showing that the claimant’s impairments met any
section of the Listing of Impairments’” and “[t]he record also indicated symptoms magnification.”
Record at 340-41.°

On remand, administrative law judge Powell obtained consultative examinations from a
medical doctor and a psychologist. 1d. at 18, 343-46 (report dated June 25, 1997 by David W.
Dickison, D.O.), 361-67 (report dated June 26, 1997 by Dr. Dickison), 347-56 (reportsdated May 14,
1997 by Ann H. Crockett, Ph.D.). Hethen held asupplementa hearing at which i ndependent medical,
psychological and vocational experts [ Peter B. Webber, M.D., Erasmus Hoch, Ph.D., and Ira H.
Hymoff [J appeared and testified. Id. at 16, 18.

The administrative law judge on de novo review, in accordance with the commissioner-s
sequential evaluation process, 20 C.F.R. 8§ 404.1520, 416.920; Gooder mote v. Secretary of Health

& Human Servs.,, 690 F.2d 5, 6 (1st Cir. 1982), found, in relevant part, that the plaintiff’ s statements

2 Ligting 1.03 pertains to arthritis of amajor weight-bearing joint.

3 The Appedls Council aso remanded in part because the hearing cassette had been certified aslogt, rendering the record incomplete.
(continued...)



regarding his symptoms and limitations were not fully credible, Finding 3, Record at 29; that the
plaintiff had asevereimpairment, abilateral ankleinstability disorder, but did not have animpairment
or combination of impairments that met or equaled the Listings, Finding 4, id.; that the plaintiff
retained the residual functional capacity to perform sedentary work, Finding 5, id.; that the plaintiff
was unableto return to his past relevant work, Finding 6, id.; and that given hisage (43) and education
(12th grade), application of Rule 201.27 of Table 1, Appendix 2 to Subpart P, 20 C.F.R. § 404 (the
“Grid”) directed a conclusion that the plaintiff was not disabled, Findings 7-9, id. The Appeals
Council declined to review the decision, id. a 5-6, making it the fina determination of the
commissioner, 20 C.F.R. 88 404.981; 416.1481; DupuisVv. Secretary of Health & Human Servs., 869
F.2d 622, 623 (1t Cir. 1989).

The standard of review of the commissioner-s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. 88 405(qg), 1383(c)(3); Manso-Pizarrov. Secretary of
Health & Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusion drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of
Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

Theadministrative law judge in this case reached Step 5 of the sequential evaluation process,
at which stage the burden of proof shiftsto the commissioner to show that aclamant can performwork
other than his past relevant work. 20 C.F.R. 88 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S.
137, 146 n.5 (1987); Goodermote, 690 F.2d a 7. The record must contain positive evidence in
support of the commissioner=sfindings regarding the plaintiff-sresidua work capacity to perform such

other work. Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Record at 340.



The plaintiff assertsthat the commissioner erredin (i) rejecting testimony of Drs. Webber and
Hoch stating or implying that the plaintiff had acondition meeting Listing 12.07, (ii) failing to develop
the record fully regarding that condition, (iii) applying the Grid rather than relying on properly
developed testimony of the vocational expert present at the de novo hearing and (iv) improperly
applying the burden of proof. Statement of Errorsat 3-12. On the basis of any one of these aleged
errors, the plaintiff seeks remand with award of benefits. 1d. at 12. | discern no error warranting
grant of the requested relief.

|. Discussion
A. Expert Testimony

The plaintiff identifies the administrative law judge’ s failure to accept the testimony of Drs.
Hoch and Webber stating or implying that he met Listing 12.07 as*[t]he most significant error here.”
Statement of Errorsat 3. Inthe plaintiff’sview, “[i]nstead of rejecting the psychologist’ s testimony,
the ALJ should have granted benefits at step three.” 1d. at 6.

At the plaintiff’ sde novo hearing the administrative law judge asked Dr. Hoch, apsychologi<,
whether he could rule out the presence of certain listed mental conditions, including somatoform
disorder (Listing 12.07). Record at 69-74. Dr. Hoch could not rule out the possibility of somatoform
disorder, citing both (i) extensive evidence of record that the plaintiff reported pain symptoms
disproportionate to the objective medical findingsin hiscaseand (ii) Dr. Hoch’ s own observation that
the plaintiff did not appear to be a malingerer. Id. at 71-74.* The administrative law judge then

stated: “[A]t thistime I’m not going to go into the degree of limitations because | don't find avalid

* The administrative law judge interrupted Dr. Hoch's testimony regarding malingering, stating: *Y ou're not amedical doctor” and
suggesting that Dr. Hoch was not quaified to assesswhether the plaintiff had medica conditionsthat could causepain. Record at 73-
74. Dr. Hoch amended hisresponse, stating: “Just asalay person, let’ sput it that way, from theway he behaved it seemed to me, and
again|’mnot aphysician, that | would think therewas somepainthere” 1d. at 74. Dr. Hoch later testified thet it iswithin the purview
of psychology to ded with issues of chronic pain. 1d. at 82.

(continued....)



psychological profile here.” 1d. a 74. The plaintiff’s attorney later asked Dr. Hoch point-blank
whether the plaintiff met Listing 12.07. 1d. at 85. Dr. Hoch responded that he did. 1d.

Dr. Webber, a physician, testified that although he did not believe the plaintiff met alisting,
“[t]here’ sone proviso that | was considering which has already been brought up and that isa12[.]07.”
Id. at 76. Dr. Webber explained: “[A]sfar asequalling any of the musculoskeletal listings, if | went
solely by the chart 1, | would have trouble finding enough to say that he equals the listing there. If |
went solely by what he states | would say he might meet, excuse me, he might equal 1.03. But | think
that is more accurately considered under the 12 listings as far as the degree of trouble he has.” Id.
The plaintiff’ s attorney attempted to ask Dr. Webber whether, in hisopinion, the plaintiff met Listing
12.07; however, the administrative law judge refused to permit the testimony on the basis that Dr.
Webber was not a psychiatrist. 1d. at 88.°

Listing 12.07 providesin its entirety:

12.07 Somatoform Disorders. Physica symptoms for which there are no
demonstrable organic findings or known physiological mechanisms.

Therequired level of severity for these disordersis met when the requirements
in both A and B are satisfied.

A. Medicaly documented by evidence of one of the following:

1. A history of multiple physica symptoms of several years duration,
beginning before age 30, that have caused the individual to take medicine frequently,
see a physician often and ater life patterns significantly; or

2. Persistent nonorganic disturbance of one of the following:

a Vison; or

b. Speech; or

c. Hearing; or

d. Useof alimb; or

e. Movement and its control (e.g., coordination disturbance, psychogenic
seizures, akinesia, dyskinesia; or

f. Sensation (e.g., diminished or heightened).

® The plaintiff characterizes Dr. Webber ashaving implied thet the plaintiff met Listing 12.07, see Statement of Errorsat 3; however, |
construe Dr. Webber’ stestimony as et most suggesting that, by virtue of acombination of somatoform disorder and ankle disorders
the plaintiff might equal Listing 1.03.



3. Unredigticinterpretation of physical sSignsor sensations associated with the
preoccupation or belief that one has a serious disease or injury;

AND

B. Resulting in three of the following:

1. Marked restriction of activities of daily living; or

2. Marked difficultiesin maintaining social functioning; or

3. Deficiencies of concentration, persistence or pace resulting in frequent
failure to complete tasks in atimely manner (in work settings or elsewhere); or

4. Repeated episodes of deterioration or decompensation in work or work-

like settings which cause the individual to withdraw from that situation or to

experience exacerbation of signs and symptoms (which may include deterioration of

adaptive behavior).

In his de novo decision the administrative law judge determined that, notwithstanding Dr.
Hoch's testimony, the plaintiff did not have a condition meeting Listing 12.07. In so doing the
administrative law judge pointed out, correctly, that “[t]estimony, even from a psychologist or an
M.D., that alisting is met does not automatically make it so.” Record at 24; see also 20 C.F.R. 88
404.1527(e)(2) & (f)(2)(iii), 416.927(e)(2) & (f)(2)(iii) (medical expert’s opinion on whether
claimant meets listings non-binding on commissioner). The administrative law judge noted that Dr.
Hoch did not correlate hisopinion to the Listing criteriaand that the record as awhol e did not support
afinding that any of the*B” criteria(let donethree) weremet. Record at 24-25. The plaintiff points
to no evidence of record that he meetsthe “B” criteria, see generally Statement of Errors, and | find
nothing indicating that he meets the final three. To the contrary, there is positive evidence that the
plaintiff does not meet them. See, eg., id. a 354-55 (report of Dr. Crockett). In sum, the
administrative law judge appropriately queried whether the Hoch medical opinion was corroborated

by the record as awhole, making a supportable determination that it was not.°

® The plaintiff further contended, both in his Statement of Errorsand at ord argument, thet the Step 3 determination was flawed by the
adminigrativelaw judge srepeated cutoff of the testimony of both Drs. Hoch and Webber regarding Listing 12.07. See Statement of
Errorsat 5-6. Intheplaintiff’ sview, thisconduct offended hiscondtitutiona right to due process of law, seeid., or, & aminimum, fell
short of satisfying the obligation of the commissioner to develop (or at lesst facilitate devel opment of) an adequate record. Therecord
doesindeed reved that theadministrativelaw judge aggressively questioned or cut off testimony regarding Listing 12.07. Astroubling
as | find this approach, | am congtrained to conclude that no reversible error occurred. The plaintiff’s counsd at ord argument
suggested that, had he not been cut off, he would have questioned both Drs. Hoch and Webber as to whether the plaintiff met the
(continued...)



B. Development of Record

The plaintiff next contends that the administrative law judge erred when, upon rejecting Dr.
Hoch' stestimony that the plaintiff met Listing 12.07, hefailed to further develop the record regarding
somatoform disorder. Statement of Errorsat 7-8. Asthe First Circuit has explained:

In most instances, where appellant himself fails to establish a sufficient claim of

disability, the Secretary need proceed no further. Dueto the non-adversarial nature of

disability determination proceedings, however, the Secretary has recognized that she

has certain responsibilitieswith regard to the devel opment of evidence and we believe

thisresponsibility increasesin cases where the appellant is unrepresented, where the

clam itself seems on its face to be substantial, where there are gaps in the evidence

necessary to areasoned evaluation of the claim, and where it is within the power of

the adminigtrative law judge, without undue effort, to see that the gaps are somewhat

filled [ asby ordering easily obtained further or more complete reports or requesting

further assistance from a social worker or psychiatrist or key witness.

Heggarty v. Sullivan, 947 F.2d 990, 997 (1st Cir. 1991) (citation and internal quotation marks
omitted).

While a record (including this one) always could be better developed, | conclude that the
record in this protracted case was adequately devel oped as a matter of law. First and foremost, the
plaintiff at al relevant timeswas represented by counsel, removing this case from the ambit of thosein
which the commissioner can be said to have a heightened duty of record development. Second,
although evidence relating to mental impairment was not abundant, it was sufficient to permit a
reasoned decision regarding its presence and the extent of limitation it imposed.

The plaintiff had never been diagnosed with or treated for somatoform disorder; indeed, he

could recall only oneinstancein 1974 or 1975 in which he sought psychiatric treatment (for aproblem

particularized criteria of Ligting 12.07. However, the record revedls that after asking Dr. Hoch whether the plaintiff met the listing,
counsd did not attempt to follow up with any further questions, instead turning his attention to Dr. Webber. See Record at 85. Nor
did counsel lodge an objection when the administrative law judge denied permission to question Dr. Webber regarding Listing 12.07.
Seeid. at 88. Interedingly, the administrative law judge asked counsdl to brief that very matter. Seeid. Counsdl did submit apost-

hearing brief; however, it did not address the issue of the cutoff of Dr. Webber’ stestimony. Seeid. at 389-91. Findly, theplaintiff's
counsd conceded at ord argument that he did not make a proffer of evidence at the hearing. Under dl of these circumstances, |

(continued...)



sleeping). See Record at 44-45. Although the administrative law judge disagreed with Dr. Hoch's
opinion that the plaintiff had a somatoform disorder of sufficient severity to meet Listing 12.07, he
apparently was persuaded that the plaintiff did have such a condition, noting its presence on a
Psychiatric Review Technique Form. Id. at 31. He nevertheless concluded that the disorder imposed
no functional limitations. 1d. at 31-33.

The record was sufficiently developed to allow the administrative law judge to reach this
conclusion. First, the administrative law judge found the plaintiff only partially credible, seeid. & 25,
adetermination that the plaintiff does not appear to challenge here, see generally Statement of Errors.
The adminigtrative law judge based this judgment not only on alack of objective medical evidence [
something that could be explained by the presence of somatoform disorder [ but also onthe plaintiff’'s
demeanor, prior inconsistent statements and indications that the plaintiff had been able to engagein
such activities as hunting and horseback riding. Seeid. at 26.

Second, the administrative law judge had the benefit of the then-recent detailed written report
of a second psychologist, Dr. Crockett, based on a face-to-face evaluation. Dr. Crockett’ sreport is
devoid of any mention of somatoform disorder, see id. at 347-56, and one can only speculate as to
whether she actively considered and ruled it out. Nonetheless, she found virtually no impairment in
mental ability to perform work-related activities, expresdy noting that “[p]ain [the plaintiff] describes
would cause distraction [J slight [J thiswas visible today.” 1d. at 354-56.

While afollowup query to Dr. Crockett concerning her impressions (if any) on the issue of
somatoform disorder would have been idedl, it was not necessary. This was not a case in which

“there [were] gapsin the evidence necessary to areasoned evaluation of the claim.”

cannot find the commissioner responsible for any gaps in the development of the record a Step 3.



C. Useof Grid/Misuse of Vocational Expert

In histhird statement of error the plaintiff contends that the administrative law judge erred in
relying on the Grid at Step 5, having failed to make proper use of the services of the vocational expert
he had summoned to the de novo hearing. Statement of Errorsat 8-11.

When aclaimant’ simpairmentsinvolve only limitations related to the exertional requirements
of work, the Grid providesa* streamlined” method by which the commissioner can meet his burden of
showing thereis other work a claimant can perform. Heggarty, 947 F.2d at 995. However, in cases
in which the claimant suffersfrom nonexertional aswell as exertional impairments, the Grid may not
accurately reflect the availability of other work he or she can do. 1d. at 996; Ortizv. Secretary of
Health & Human Servs., 890 F.2d 520, 524 (1st Cir. 1989). Whether the commissioner may rely on
the Grid in these circumstances depends on whether anonexertional impairment “ significantly affects
[a] claimant’ sability to perform thefull range of jobs’ at the appropriate exertional level. Ortiz, 890
F.2d a 524 (citation and internal quotation marks omitted). If a nonexertional impairment is
significant, the commissioner generally may not rely on the Grid to meet his Step 5 burden but must
rely on other means, typically a vocational expert. Id. Even in cases in which a nonexertiona
impairment is determined to be significant, however, the commissioner may yet rely exclusively upon
the Grid if “a non-strength impairment . . . has the effect only of reducing that occupational base
marginaly.” 1d. “[SJuch ashorthand approach is permissible, so long asthefactual predicate. . . is
amply supportable.” Id. at 526.

The plaintiff contends that the administrative law judge in this case failed to factor in
significant limitations on his ability to sit (which had been noted by Dr. Dickison) and misudged the

severity of hismental impairment O flawsthat undermined reliance on the Grid. Statement of Errors



a 11.” As discussed above, the administrative law judge made a supportable finding that the
plaintiff’s mental impairments imposed no functional limitation. Dr. Dickison, who both personally
examined the plaintiff and reviewed a number of prior medical charts, Record at 361-62, did indeed
note that the plaintiff waslimited to sitting “ 4+ hours (1-2 hoursat atime)” but qualified this statement
with the notation: “[] per patient subjective report only heindicatesincreased back pain with sitting.
There were no clinical or objective findings to support this,” id. a 344. Dr. Dickison went on to
conclude: “I fed this claimant has significant work capacity for light/sedentary work.” 1d. at 346.
The administrative law judge accordingly properly discredited the purported limitation on sitting.
See, e.g., Socia Security Ruling 96-7p, reprinted in West’s Social Security Reporting Service,
Rulings 1983-1991 (Supp. 2000-01), at 134 (“If thereisno medically determinable physical or mental
impairment(s) . . . the symptoms cannot be found to affect the individua’s ability to do basic work

activities.”).?

" The plaintiff dso daims that the administrative law judge posited a flawed hypothetical question to vocationd expert Ira Hymoff,
whom he asked to assume that the plaintiff was capable of light work. Statement of Errorsat 9. Inasmuch asthe adminigtrative law
judge ultimately neither found the plaintiff capable of light work nor relied on the Hymoff testimony, see Record at 28, any such error
was harmless.

8 While not directly assailing Dr. Dickison's report, the plaintiff contends that his back alment “show[ed] up on xrays as a
graightening of the lordotic curve normally present in the human back.” Statement of Errorsa 3. The plaintiff refersto a September
1992 independent medica examiner report by James F. Findlay, D.O., prepared as the result of a July 1988 incident in which the
plaintiff dipped at work. See Record at 218-24. Dr. Findlay reviewed three sets of x-raystakenin 1979, 1988 and 1992, observing
that each showed a straightened lumbar lordosis, which he noted is “usudly indicative of paravertebral spasm.” |d. at 221.

“Lordogis’ is defined as “[albnormal anterior convexity of the spine” Taber's Cyclopedic Medicd Dictionary 834 (1981).

“Paravertebra” means“[a]longside or near thevertebral column.” 1d. at 1048. Although Dr. Dickisongpparently did not review Dr.
Findlay’ s report, see Record at 362, he stated that “ X-ray reportsfrom thelate 1980s and early 1990s regarding the back indicated
normd findings,” id. at 367. The adminigtrative law judge was entitled to resolve this conflict in the medicd evidence. See, e.g.,
Rodriguez, 647 F.2d at 222 (“The Secretary may (and, under his regulations, must) take medica evidence. But the resolution of
conflicts in the evidence and the determination of the ultimate question of disability isfor him, not for the doctors or for the courts.”).

10



D. Burden of Proof

The plaintiff finally assertsthat the administrative law judgefailed to carry his Step 5 burden
of adducing affirmative proof that the plaintiff was capable of the full range of sedentary work,
impermissibly relying solely on afinding of lack of credibility. Statement of Errorsat 12. To the
contrary, and for the reasons described above, the assessments of Drs. Crockett and Dickison
provided affirmative evidence that despite hisphysical and mental ailmentsthe plaintiff could perform
sedentary work.

I1. Conclusion
For the foregoing reasons, | recommend that the commissioner’ s decision be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge=sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. * 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to de novo review by
the district court and to appeal the district court=s order.

Dated this 6th day of October, 2000.

David M. Cohen
United States Magistrate Judge
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